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An act to amend Sections 98.6, 1102.5, and 1197.5 of the Labor Code,
relating to employment.
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 98.6 of the Labor Code is amended to read:

98.6. (a) A person shall not discharge an employee or in any manner
discriminate, retaliate, or take any adverse action against any employee or applicant
for employment because the employee or applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section 96, and
Chapter 5 (commencing with Section 1101) of Part 3 of Division 2, or because the
employee or applicant for employment has filed a bona fide complaint or claim or
instituted or caused to be instituted any proceeding under or relating to-hts-or-her their
rights that are under the jurisdiction of the Labor Commissioner, made a written or
oral complaint that-he-orshe-is_they are owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified or is about
to testify in a proceeding pursuant to that section, or because of the exercise by the
employee or applicant for employment on behalf of-himsetf;herself; themselves or
others of any rights afforded-htm-orher:_them.

(b) (1) Any employee who is discharged, threatened with discharge, demoted,
suspended, retaliated against, subjected to an adverse action, or in any other manner
discriminated against in the terms and conditions of-hts-orher their employment because
the employee engaged in any conduct delineated in this chapter, including the conduct
described in subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to reinstatement and
reimbursement for lost wages and work benefits caused by those acts of the employer.
If an employer engages in any action prohibited by this section within 90 days of the
protected activity specified in this section, there shall be a rebuttable presumption in
favor of the employee’s claim.

(2) An employer who willfully refuses to hire, promote, or otherwise restore an
employee or former employee who has been determined to be eligible for rehiring or
promotion by a grievance procedure, arbitration, or hearing authorized by law, is guilty
of a misdemeanor.

(3) In addition to other remedies available, an employer who violates this section
is liable for a civil penalty not exceeding ten thousand dollars ($10,000) per employee
for each violation of this section, to be awarded to the employee or employees who
suffered the violation.

(¢) (1) Any applicant for employment who is refused employment, who is not
selected for a training program leading to employment, or who in any other manner is
discriminated against in the terms and conditions of any offer of employment because
the applicant engaged in any conduct delineated in this chapter, including the conduct
described in subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the applicant has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment and
reimbursement for lost wages and work benefits caused by the acts of the prospective
employer.
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(2) This subdivision shall not be construed to invalidate any collective bargaining
agreement that requires an applicant for a position that is subject to the collective
bargaining agreement to sign a contract that protects either or both of the following as
specified in subparagraphs (A) and (B), nor shall this subdivision be construed to
invalidate any employer requirement of an applicant for a position that is not subject
to a collective bargaining agreement to sign an employment contract that protects either
or both of the following:

(A) An employer against any conduct that is actually in direct conflict with the
essential enterprise-related interests of the employer and where breach of that contract
would actually constitute a material and substantial disruption of the employer’s
operation.

(B) A firefighter against any disease that is presumed to arise in the course and
scope of employment, by limiting-hts-erher their consumption of tobacco products on
and off the job.

(d) The provisions of this section creating new actions or remedies that are
effective on January 1, 2002, to employees or applicants for employment do not apply
to any state or local law enforcement agency, any religious association or corporation
specified in subdivision (d) of Section 12926 of the Government Code, except as
provided in Section 12926.2 of the Government Code, or any person described in
Section 1070 of the Evidence Code.

(e) An employer, or a person acting on behalf of the employer, shall not retaliate
against an employee because the employee is a family member of a person who has,
or is perceived to have, engaged in any conduct delineated in this chapter.

(f) For purposes of this section, “employer” or “a person acting on behalf of the
employer” includes, but is not limited to, a client employer as defined in paragraph (1)
of subdivision (a) of Section 2810.3 and an employer listed in subdivision (b) of Section
6400.

(g) Subdivisions (e) and (f) shall not apply to claims arising under subdivision
(k) of Section 96 unless the lawful conduct occurring during nonwork hours away from
the employer’s premises involves the exercise of employee rights otherwise covered
under subdivision (a).

SEC. 2. Section 1102.5 of the Labor Code is amended to read:

1102.5. (a) An employer, or any person acting on behalf of the employer, shall
not make, adopt, or enforce any rule, regulation, or policy preventing an employee
from disclosing information to a government or law enforcement agency, to a person
with authority over the employee, or to another employee who has authority to
investigate, discover, or correct the violation or noncompliance, or from providing
information to, or testifying before, any public body conducting an investigation,
hearing, or inquiry, if the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation of or noncompliance with
a local, state, or federal rule or regulation, regardless of whether disclosing the
information is part of the employee’s job duties.

(b) An employer, or any person acting on behalf of the employer, shall not
retaliate against an employee for disclosing information, or because the employer
believes that the employee disclosed or may disclose information, to a government or
law enforcement agency, to a person with authority over the employee or another
employee who has the authority to investigate, discover, or correct the violation or

230362421723BILLMS15



UNBACKED 01/13/23 02:59 PM
21723 RN 23 03624 PAGE 4

noncompliance, or for providing information to, or testifying before, any public body
conducting an investigation, hearing, or inquiry, if the employee has reasonable cause
to believe that the information discloses a violation of state or federal statute, or a
violation of or noncompliance with a local, state, or federal rule or regulation, regardless
of whether disclosing the information is part of the employee’s job duties.

(c) An employer, or any person acting on behalf of the employer, shall not
retaliate against an employee for refusing to participate in an activity that would result
in a violation of state or federal statute, or a violation of or noncompliance with a local,
state, or federal rule or regulation.

(d) An employer, or any person acting on behalf of the employer, shall not
retaliate against an employee for having exercised their rights under subdivision (a),
(b), or (¢) in any former employment.

(e) A report made by an employee of a government agency to their employer is
a disclosure of information to a government or law enforcement agency pursuant to
subdivisions (a) and (b).

(f) In addition to other-penatties; remedies available, an employer-thattsa

is liable for a civil penalty not exceeding ten
thousand dollars ($10,000)_per employee for each violation of this-seetiof-_section, to
be awarded to the employee or employees who suffered the violation.

(g) This section does not apply to rules, regulations, or policies that implement,
or to actions by employers against employees who violate, the confidentiality of the
lawyer-client privilege of Article 3 (commencing with Section 950) of, or the
physician-patient privilege of Article 6 (commencing with Section 990) of, Chapter 4
of Division 8 of the Evidence Code, or trade secret information.

(h) An employer, or a person acting on behalf of the employer, shall not retaliate
against an employee because the employee is a family member of a person who has,
or is perceived to have, engaged in any acts protected by this section.

(i) For purposes of this section, “employer” or “a person acting on behalf of the
employer” includes, but is not limited to, a client employer as defined in paragraph (1)
of subdivision (a) of Section 2810.3 and an employer listed in subdivision (b) of Section
6400.

(j) The court is authorized to award reasonable attorney’s fees to a plaintiff who
brings a successful action for a violation of these provisions.

SEC. 3. Section 1197.5 of the Labor Code is amended to read:

1197.5. (a) An employer shall not pay any of its employees at wage rates less
than the rates paid to employees of the opposite sex for substantially similar work,
when viewed as a composite of skill, effort, and responsibility, and performed under
similar working conditions, except where the employer demonstrates:

(1) The wage differential is based upon one or more of the following factors:

(A) A seniority system.

(B) A merit system.

(C) A system that measures earnings by quantity or quality of production.

(D) A bona fide factor other than sex, such as education, training, or experience.
This factor shall apply only if the employer demonstrates that the factor is not based
on or derived from a sex-based differential in compensation, is job related with respect
to the position in question, and is consistent with a business necessity. For purposes
of this subparagraph, “business necessity” means an overriding legitimate business
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purpose such that the factor relied upon effectively fulfills the business purpose it is
supposed to serve. This defense shall not apply if the employee demonstrates that an
alternative business practice exists that would serve the same business purpose without
producing the wage differential.

(2) Each factor relied upon is applied reasonably.

(3) The one or more factors relied upon account for the entire wage differential.

(4) Prior salary shall not justify any disparity in compensation. Nothing in this
section shall be interpreted to mean that an employer may not make a compensation
decision based on a current employee’s existing salary, so long as any wage differential
resulting from that compensation decision is justified by one or more of the factors in
this subdivision.

(b) An employer shall not pay any of its employees at wage rates less than the
rates paid to employees of another race or ethnicity for substantially similar work,
when viewed as a composite of skill, effort, and responsibility, and performed under
similar working conditions, except where the employer demonstrates:

(1) The wage differential is based upon one or more of the following factors:

(A) A seniority system.

(B) A merit system.

(C) A system that measures earnings by quantity or quality of production.

(D) A bona fide factor other than race or ethnicity, such as education, training,
or experience. This factor shall apply only if the employer demonstrates that the factor
is not based on or derived from a race- or ethnicity-based differential in compensation,
is job related with respect to the position in question, and is consistent with a business
necessity. For purposes of this subparagraph, “business necessity” means an overriding
legitimate business purpose such that the factor relied upon effectively fulfills the
business purpose it is supposed to serve. This defense shall not apply if the employee
demonstrates that an alternative business practice exists that would serve the same
business purpose without producing the wage differential.

(2) Each factor relied upon is applied reasonably.

(3) The one or more factors relied upon account for the entire wage differential.

(4) Prior salary shall not justify any disparity in compensation. Nothing in this
section shall be interpreted to mean that an employer may not make a compensation
decision based on a current employee’s existing salary, so long as any wage differential
resulting from that compensation decision is justified by one or more of the factors
listed in this subdivision.

(c) Any employer who violates subdivision (a) or (b) is liable to the employee
affected in the amount of the wages, and interest thereon, of which the employee is
deprived by reason of the violation, and an additional equal amount as liquidated
damages.

(d) The Division of Labor Standards Enforcement shall administer and enforce
this section. If the division finds that an employer has violated this section, it may
supervise the payment of wages and interest found to be due and unpaid to employees
under subdivision (a) or (b). Acceptance of payment in full made by an employer and
approved by the division shall constitute a waiver on the part of the employee of the
employee’s cause of action under subdivision (h).
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(e) Every employer shall maintain records of the wages and wage rates, job
classifications, and other terms and conditions of employment of the persons employed
by the employer. All of the records shall be kept on file for a period of three years.

(f) Any employee may file a complaint with the division that the wages paid are
less than the wages to which the employee is entitled under subdivision (a) or (b) or
that the employer is in violation of subdivision (k). The complaint shall be investigated
as provided in subdivision (b) of Section 98.7. The division shall keep confidential the
name of any employee who submits to the division a complaint regarding an alleged
violation of subdivision (a), (b), or (k) until the division establishes the validity of the
complaint, unless the division must abridge confidentiality to investigate the complaint.
The name of the complaining employee shall remain confidential if the complaint is
withdrawn before the confidentiality is abridged by the division. The division shall
take all proceedings necessary to enforce the payment of any sums found to be due
and unpaid to these employees.

(g) The department or division may commence and prosecute, unless otherwise
requested by the employee or affected group of employees, a civil action on behalf of
the employee and on behalf of a similarly affected group of employees to recover
unpaid wages and liquidated damages under subdivision (a) or (b), and in addition
shall be entitled to recover costs of suit. The consent of any employee to the bringing
of any action shall constitute a waiver on the part of the employee of the employee’s
cause of action under subdivision (h) unless the action is dismissed without prejudice
by the department or the division, except that the employee may intervene in the suit
or may initiate independent action if the suit has not been determined within 180 days
from the date of the filing of the complaint.

(h) An employee receiving less than the wage to which the employee is entitled
under this section may recover in a civil action the balance of the wages, including
interest thereon, and an equal amount as liquidated damages, together with the costs
of the suit and reasonable attorney’s fees, notwithstanding any agreement to work for
a lesser wage.

(1) A civil action to recover wages under subdivision (a) or (b) may be
commenced no later than two years after the cause of action occurs, except that a cause
of action arising out of a willful violation may be commenced no later than three years
after the cause of action occurs.

(j) If an employee recovers amounts due the employee under subdivision (c),
and also files a complaint or brings an action under subdivision (d) of Section 206 of
Title 29 of the United States Code which results in an additional recovery under federal
law for the same violation, the employee shall return to the employer the amounts
recovered under subdivision (c), or the amounts recovered under federal law, whichever
is less.

(k) (1) An employer shall not discharge, or in any manner discriminate or retaliate
against, any employee by reason of any action taken by the employee to invoke or
assist in any manner the enforcement of this section. If an employer engages in any
action prohibited by this section within 90 days of the protected activity specified in
this section, there shall be a rebuttable presumption in favor of the employee’s claim.
An employer shall not prohibit an employee from disclosing the employee’s own
wages, discussing the wages of others, inquiring about another employee’s wages, or
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aiding or encouraging any other employee to exercise-hts-orher their rights under this
section. Nothing in this section creates an obligation to disclose wages.

(2) Any employee who has been discharged, discriminated or retaliated against,
in the terms and conditions of-his-erher their employment because the employee
engaged in any conduct delineated in this section may recover in a civil action
reinstatement and reimbursement for lost wages and work benefits caused by the acts
of the employer, including interest thereon, as well as appropriate equitable relief.

(3) A civil action brought under this subdivision may be commenced no later
than one year after the cause of action occurs.

(0) As used in this section, “employer” includes public and private employers.
Section 1199.5 does not apply to a public employer.

-0 -
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LEGISLATIVE COUNSEL’S DIGEST

Bill No.
as introduced,
General Subject: Protected employee conduct.

(1) Existing law prohibits a person from discharging an employee or in any
manner discriminating, retaliating, or taking any adverse action against any employee
or applicant for employment because the employee or applicant engaged in protected
conduct, as specified. Under existing law, an employee who is discharged, threatened
with discharge, demoted, suspended, retaliated against, subjected to adverse action, or
in any other manner discriminated against in the terms and conditions of their
employment because among other things, the employee engaged in protected conduct,
as specified, the employee shall be entitled to reinstatement and reimbursement for
lost wages and work benefits caused by those acts of the employer.

This bill would create a rebuttable presumption in favor the employee’s claim
if an employer engages in any action prohibited by this provision within 90 days of
the protected activity specified in this provision.

(2) Existing law prohibits employers and their agents from making, adopting,
or enforcing a rule, regulation, or policy preventing an employee from disclosing
information to certain entities or from providing information to, or testifying before,
any public body conducting an investigation, hearing, or inquiry if the employee has
reasonable cause to believe that the information discloses a violation of a law, as
specified. Existing law also prohibits retaliation against an employee for various reasons.
Under existing law, in addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding $10,000 for each
violation of this provision.

This bill would instead establish that in addition to other remedies, an employer
is liable for a civil penalty not exceeding $10,000 per employee for each violation of
this provision, to be awarded to the employee or employees who suffered the violation.

(3) Existing law prohibits an employer from paying an employee at wage rates
less than the rates paid to an employee of the opposite sex for substantially similar
work, when viewed as a composite of skill, effort, and responsibility, and performed
under similar working conditions, except upon a specified demonstration by the
employer. Existing law prohibits an employer from prohibiting an employee from
disclosing the employee’s own wages, discussing the wages of others, inquiring about
another employee’s wages, or aiding or encouraging any other employee to exercise
these and other rights. Existing law prohibits an employer from discharging or
discriminating or retaliating against an employee because of an action taken by the
employee to invoke these and other provisions. Existing law requires a civil action
brought in this regard to be commenced within no later than one year, as specified.

This bill would create a rebuttable presumption in favor the employee’s claim
if an employer engages in any action prohibited by this provision within 90 days of
the protected activity specified in this provision.
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Vote: majority. Appropriation: no. Fiscal committee: no. State-mandated local
program: no.
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